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SHOULD I TAKE THE MONEY OR SUE:
PRACTICAL STRATEGIES FOR COLLECTIONS
By Darryl J. Horowitt
In prior news letters, we have discussed
various collection tips that focus primarily on
preventing collection problem s before they start. But
what happens when your customer calls you and,
des pite taking thousands of dollars of product or
services from you, says they cannot pay in full w ithin
the terms previously agreed? They nevertheless offer
you payments over time or s om e other arrang em ent.
You, however, are steamed that despite the many
promises to pay, payments have simply not been
made, and you questio n whethe r you r custom er will
ever pay you even if they again agree to make
payment arrangements. You are thus faced with the
decision of whether to sue or accept a repayment
arrange m ent. This artic le will offer comm on- sense
solutions to this dilemm a.
Know Your Custom er
The first step in an alyzing ho w to nego tiate
repayment is to know your customer. Do you have
information regarding your customer, including a
completed credit application? Have you done business
with your customer for a long period of tim e an d is it a
recent phenomenon that your customer has been
unable to make payment? Is non-payment or partial
payment a consta nt patte rn of c onduct w ith th is
custom er? Do other companies that do bus iness with
your customer have the sam e problem s you are
experiencing?
The answers to these questions should be
known to you before you make any de cision as to how
to proceed against your customer. Most debtors are
hon est, hardworking individuals who, for one reason or
another, get in over their head. It could be that your
customer is having a difficult tim e co llecting from its
customers.
It could b e that your customer was a

victim of fraud or e m bezzlem ent by one of their
employees. It could also be that your customer
experienced a theft which has not yet been paid by
the ir insurer. These individuals want to pay you back
because they value the relationship they ha ve with
the ir cus tom ers and vendors and wan t to assure that
they can keep s upplying their custom ers in the future.
In those instances, recognizing why your customer
cannot pa y you can help lead you to determine
whether you should accept payments or sue.
If one category of debtors are good persons
who simp ly have problem s, the other m ain category of
debtors are those who are out to take advantage of
you. They are eas y to spot. They are often the most
demanding and slowest paying. They always have an
excuse for no n- pa ym ent w hich doe sn’t se em to
withstand scrutiny. More importantly, they make
promises to you they never keep. These c ustom ers
are diffic ult to negotiate with because, no matter how
many pro m ises th ey m ake to you, you know that the
promise will never be fulfilled.
B enefits of Accepting P aym ent Over Time
The re are many benefits to accepting the
payment over tim e. F irst, properly negotiated, you can
convert your old debt into a prom issory note which se ts
forth the terms of repayment. W hereas the former
debt may have been created by the sale of goods on
an open account basis, or even pursu ant to the terms
of a contrac t, onc e a prom issory note is ente red into
which contains the term s for repayment, the
prom issory note takes the place of the old de bt,
especially where you are affording your customer
additional time to pay. W hereas the original debt may
have been unsecured, you can also neg otiate s ecu rity
for the promissory note to assure that collateral can be
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repossessed to pay off the deb t in the event the
prom issory note is breached. Security can include
your custom er’s accounts receivables, real property, or
equipment of your customer that is not already
encumbered. Thus, by giving your customer additional
tim e to pay, you m ay have placed yourself in a better
position for repayment than if you had sued to enforce
an unsecured agreement, regardless of whether or not
the agreement was oral or in writing.
The agreement can also provide a fair interest
rate. W hereas you may not have been charging
interest to your customer originally, the promissory
note can include intere st at a fair rate. Do n ot,
howeve r, request an excessive rate, as that may be
deemed usurious and may subject you to civil and
crim inal penalties for do ing so . Generally, an interest
rate not to exceed tw elve percent per annum is
permissible.
Entering into a promisso ry note may also allow
you to recover attorneys’ fees which were not
previously provided for in your agreement with your
custom er. Then, if it is necessary for you to enforce
the promissory note, you would be entitled to recover
attorneys’ fees. A lawsuit for breach of prom issory
note is re latively sim ple and straightforward and is
often easier to obtain than a judgment to recover
monies for goods sold and delivered.
Another option available to you when
paym ents are to be m ade over tim e is a “Stipulation for
Entry of Judgm ent.” Unlike a p rom issory note, a
stipulation is an agreem ent entered into at any tim e
after the lawsuit is filed. Unlike a prom issory note, the
stip ulation will provide that in the event of an y default,
and after appropriate notic e is given to the debto r, a
judgment can be obtained for any unpaid balance.
Thus, using a stipulation eliminates the need for further
litigation and provides an incentive to the debto r to pay.
More inform al m etho ds o f resolution exist,
such as letter agreem ents or oral agreements, but they
are often more difficult to use.
T he m ain
consideration, however, is wheth er you are g oing to
take installment payments and wait some time for
payment in full or whether you want to demand
payment now.
Obviou sly,
ne go tia ting
a
repaymen t
arrangement will save you the cost and expense of
litigation. Moreover, it has been our experience that
when you have a customer who merely has hit a rough
patch, they will try very hard to repay you and avoid the
entry of any judgment or a law su it.
Informal
negotiation thus often works better than proceedin g
with a lawsuit. Similarly, those who have no intention

to pay may nevertheless offer to sign a promissory
note or Stipulation for Entry of Judg m ent, believing that
it will delay collections even further. They are thus
willing to ente r into the agreem ent, no t realizing that
you may ultimately have a judgment quicker by
enforcing the agreement than if you had filed a laws uit
in cou rt.
W e have also observed many instances in
which the debtor has promised to make payments over
a period of time (normally not to exceed 12 to 24
m onths), but our client refuses to accept installment
payments, demanding instead that the payment be
made in full in one lump sum and proceeding with a
lawsuit unless th e lum p sum paym ent is received. In
the overwhelming majority of those cases in which the
installment payment is rejected, the debtors go out of
business shortly before or s oon after a judgm ent is
entered and after the client has paid several thousand
dollars to obtain what is ultimately a worthless
judg m ent. Our experience also shows that where
debtors enter into a Stipulation for Entry of Judgment
or sign a prom issory note, the large majority of debtors
pay under the terms of the promissory note in order to
avoid a judgment being entered against them. For
those who do not pay promptly, it is our experience
that a judgment is entered by use of the enforcement
procedures in the Stipulation for Entry of Judgment
we ll before any judgment would have been obtained in
cou rt. In both cases, th e clients have won because
they have reduced the attorneys’ fees they would have
spent in obta ining a jud gm ent, an d the ju dgm ent is
issued far quicker than if they had filed and pursued a
laws uit.
Please note that this rule does not apply in
every case, and there are instances in which a debtor
mak es a concerted effort to defraud you, your attorney,
and the court system. These debtors, however, make
up a sm all percentag e of the custom ers you will
encou nter, and good credit acceptance procedures at
the inception of your relationship with a custo m er will
further minimize the instances which result in no
paym ent at a ll.
Costs of Litigation Versus a Settlement
It is difficult, if not impossible, for any attorney
to te ll you with specificity how much a lawsuit will cost
to pros ecu te. All that is c ertain is that attorneys’ fees
will increase arithm etic ally, and perhaps geom etrically,
depending on the vigorousness of the defense put on
by your custo m er. In insta nces in which you are not
able to recover attorneys’ fees, every dollar you spend
for lega l help dim inishes your ultim ate rec overy.
Conversely, an attorneys’ fees clause may cause your
customer to fight even harder, hoping th at th ey will
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prevail and be entitled to an aw ard o f attorneys’ fees.
More over, unless you can actually collect the attorneys’
fees from your customer, vigorously prosecuting your
lawsuit will give you little be nefit.
Conclusion
W hen evaluating collection alternatives, you
nee d to determine in advanc e wh at your goa ls are. If
they are to m axim ize your recovery, then often
negotiation m ay be a better alternative to a lawsuit.
You will have to decide that for yourself. In doing so,
however, we urge you to cons ult with an attorney to
discuss all of your a lternatives, since this article only
discusses a few of the factors you should consider.
Rem ember also to consult an attorney with experience
in collections, because not all attorneys know about the
remedies available to you to put pressure on your

custom er.
Th is article wa s prepared by D arryl J. Horow itt,
a litigation partner at Coleman & Horowitt, LLP,
emphasizing complex business, construction and real
esta te litigation, comm ercial collections, c asu alty
insurance defense, insurance coverage, and
alternative dispute resolution. He is a member of the
Fresno County Bar Association, American Bar
Association, Fe deral Bar Association, A ssociation of
Business Trial Lawyers, California Cred itors Bar
Association, Federal Bar Association and the
Comm ercial Law Lea gue of Am erica. If you have any
questions reg arding the subject of this article, please
contact Mr. Horowitt at (559) 248-4820/(800) 891836 2, or by e-m ail at dhorowitt@ch-law.com.
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